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- Analysis by the Legislative Reference Bureau

* Thisis a preliminary draft. An analysis Wlll be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

9 ) SeEcTION 1. Subchapter Ijof chapter 701 [precedes 701.0101] of the statutes is
el caps ‘4"\\!\% ' veo f‘txf?t;f/e
P £ .
3> CHAPTER. F041 ¢— (hete

SUBCHAPTER 1
hewrd return
GENERAL PROVISIONS AND/DEFINITIONS

3
4
5
6 " SEcCTION 2. 701.0101 of the statutes is created to read:
7
8
9

created to read:

701.0101 Article I, Section 101 - Short title. This chapter may be cited as
the Wisconsin Trust Code. |

SECTION 3. 701.0102 of the statuteé is created to read:
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 SECTION 3

701.0102 Article‘ I, Section 102 - Scope. This chapter applies to express,
charitable or non-charitable, and testamentary of inter vivos tru}si':s, and any trust -
created pursuant to a statute, judgment, or decree that requires the trust to be
administered in the manner of an express trust. This chapter does not apply to any’
of the following:

(1) A constructive of resulting trust.

(2) A guardianship.

3 A conservatorship.

, _(4) A custodial arrangement made pursuant to the uniform transfers to nﬁnors
act under ss. 54.854 to 54.898 or the uniform custodial trust act under ss. 54.950 to
54.988. |

B) A corhmon trust or a collective investment fund.

(6) A trust created by a depository agreement with a financial institution.

&h ‘A trust fund held for a business transaction, ihclud’ing an escrow or other
Secdrif;y arrangement.

(8) A voting trust.

(9) A fund maintained pursuant to court order in conjunction with a
bankrﬁptcy proceeding, business liquidatior}\or class action laWSUif.

- (10) A trust that is part of an employee benefit arrangement or an individual
retirement account.

(11) 'A trust established under a qualified tuition savings program or
education savings account.

(12) A trust account maintained on behalf of a client or customer by a licensed

service professional, including a trust account maintained by an attorney or by areal

- estate b‘roker.
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SECTION 3

(13) Any other arrangementAunder which a person is a nominee or escrowee
for another. |

SECTION 4. 701.0103 of the statutes is created to read: -

701.0103 Article I, Section 103 - Definitions. In this chapter:

(1) “Action,” with respect fo an act of a trustee, includes a failure to act.

(2) “Ascertainable standard” means a standard relating to an individual’s
health, education, support, or maintenance within the meanmg of section 2041 (b)
(1) (A) or 2514 (¢) (1) of the :1Ii1ternal Eévenue gode

(3) “Beneficiary” means a person that satisfies one of the following:

(a) Has a present or future beneficial interest in a trust, vested or contingent.

(b) In a capacity other than that of trustee, trust protector, or a directing party,

- holds a pbwer of appoihtment over trust property. |

(4) “Charitable trust” means a trust, or portion of a trust, created for a

Ve

(5) “Conservator” means a person appointed by a court pursuant to s. 54.7 6.

v’
charitable purpose described in s. 701.0405 (1).

({2

«+*NOTE: In general, under LRB drafting conventions, we use the article “a” to
refer to a noun in the first instance and the article “the” to refer back to the noun
previously identified. For that reason, I have changed “the court” to “a cour{?,Please let <——
me know if this modifies the intent of the particular statutory provision. I will identify
other places where I make this change of referential articles.

(6) “Directed trust property” means all or any portion of the property of a trust
that is invested or managed by a directing party and for which the excluded trustee

has no investment management responsibility. ‘

5 . 1 ” “ N
#=+NOTE: I changed “the trust” to atrus% 4““"‘*“%

#NOTE: The most recent version of this definition (submitted by Victor Schultz
by e-mail on 12/5/2011) added the words “invested or” before the first occurrence of
“managed.” Okay?

(7) “Directing party” means any pei'son other than the settlor who, pursuant

to a trust instrument, is given a power to direct specified actions of the trustee.
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SECTION 4

#NOTE: I changed “the trust instrument” to “a trust instrumen%but did not <
change “the settlor” to “a settlor” because “the settlor” refers back to the trustinstrument.
Okay? : :

++NOTE: The most recent version of this definition (submitted by Victor Schultz
by e-mail on 12/5/2011) substituted “any person other than the settlor” for “any party
other than the settlor” and eliminated “or consent to” from the phrase “given a power to
direct or consent to specified actions...” Okay?

(8) “Disabled individual” means an individual _@th a medically determined)

wxNOTE: I think this definition is problematic. “Mental or physi¢al impairment”
is a broad, vague phrase, and I'm not sure what “medically determinéd” means. Who is
qualified to make such a determination? Might I suggest (fieing) the definition for
“disabled individual” to one of the definitions for disability or disabled individuals under
current law? See, for example, the definition of physical disability at s. 15.197 (4) (a) 2. « )
and the definitions of developmental disability at ss. 49.498 (1) (c) and 51.01 (5) (a). Note N g
also that “child with a disability” is defined at s. 115.76 (5) and that there are definitions -

2

for “person with a disability” and “individual with a disability” and/permanently and
totally disabled veteraq,Er%fgw

(a) The individual receives social security, supplemental security income, or

T

medicaid benefits on the basis of being a disabled individual as defined by such

program. A indvi Vol hog & mediolly deter Nﬂch mendz| of JLys\r@l
(b The (hdividuald impairment(i of ¢hd type and severity that would qualify |
the individual for social security, supplemental curity income, or medicaid if the

individual applied and was financially eligible, regardless of the pérson’s age, work

w and engagement in substantial gainful activity.

(9) “Environmental law” means a federal, state, or local law, rule,. regulation,
or ordinance relating to protection of the environment.

#NOTE: I"m not sure this definition works for the manner in which the term is
used elsewhere in the draft. I don’t believe “relating to protection of the environment”
would encompass a law that requires the clean-up or remediation of contaminated
property or a law that would impose liability on an entity for despoliation or damage to
the environment. That said, I am not sure it is necessary to provide a definition for
“environmental law” at all. '

(10) “Excluded trustee” means any trustee who, pursuant to a trust

instrument, is excluded from exercising specified powers that are given to a directing
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party, and who is directed to act in accordance with the exercise of such powers by
the directing party.

==NOTE: I replaced “the trust instrument” with “a trust instrument” in the first
line of this subsection. I also replaced “such trustee” with “that trustee”.

- #==NOTE: The most recent version of this definition (submitted by Victor Schultz

by e-mail on 12/5/2011) omitted the following material that had been included in a

previous version: “If the trust instrument provides that a trustee as to one or more

specified matters is to act, omit action, or make decisions only with the consent of a

directing party, then that trustee is an excluded trustee with respect to such specified
matters.” Okay? '

(11) “Guardian” means a person éppointed by a court as guardian of the estate
of a minor or adult individual pursuant to s. 54.10. “Guardian” does not include a
guardian ad litem or guardian of the- person.

(12) “Incapacity” means the inability to receive and evaluate information
effectively or to communicate decisions to such an extent that the individual lacks
the capacity to man‘age hisor her decisions. A trustee may rely on the written report
of an examining physician in determining whether an individual is under incapacity.

#xNOTE: I changed “The trustee” to “A trustee” in the second sentence of this
subsection. That said, it seems as though the second sentence of this subsection is
substantive, rather than definitional. That is, it goes to what evidence may be used by
a trustee to determine whether a person is under incapacity, not what incapacity means.
Is there a more appropriate section within which to place this second sentence?

(18) “Interests of the beneficiaries” means the beneficial interests provided in
the terms of a trust.

s NOTE: T changed “the trust” to “a trust”.

| (14) “Internal revenue code” means the internal revenue code of 1986_, as
amended, or such subsequent federal revenue law as may be in effect from time to
time.

(15) “Jurisdiction,” with respect to a geographic area, includes a state or

country.
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- (16) “Perso’” means an 1nd1v1dual corporation, business trust, egstate trust
partnership, limited liability company, association, joint venture, government;
governmental subdivision, agency, or instrumentality; public corporatio , or any
other legal or commercial entity. | | < a

(17) “Power of With‘drawal” means a presently exercisable general power of
appointment but does not include any of the following:

(a) A power exefcisable by a trustee and limited by an ascertainable standard.

(b) A power exercisable by another person only upon coﬁsent ofa frust‘ee or a
person holding an adverse interest.

+#=NOTE: I changed “the trust” to “a trustcgj

~ #»NOTE: I am not clear why the first person identified in this paragraph is
“another person”; is the point to distinguish this other person from the person holding an
adverse interest? If so, would it be acceptable for the paragraph to read: “A power
exercisable by a person only upon consent of a trustee or another person holding an
adverse interest”? Also, does the clause “holding an adverse interest” modify trustee or
only person? ‘

(18) “Property” means anything fﬁat may bé the; subject of ownership, whether
real or personal or legal or equitable, or any interest therein.

(19) “Qualified beneficiary” means é beneficiary who, on the date the
beneficiary’s qualification is determined, satisfies any of the following:

(a) Is a distributee or pérmissiblé distributee of trust inComé or principal.

(b) Without considering the existence or exercise of a power of ap_pOintr'nent,
would be a distributee or permissible distributee of trust income or principal if the
interests of the distributées described.in par. (a) terminated on that date without
causing the trust to terminate.

(¢) Without considering the existence or exercise of a power of appointment,
would be a distributee or permissible distributée of trust income or principal if the

trust terminated on that date.
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SECTION 4
1 (20) “Revocabie,” as applied to a trust, means revocable by the settlor without
2 the consent of the trustee or a person holding an adverse interest, regardless of

3 whether the settlor has the mental capacity to do so.

#++*NOTE; This definition is problematic. It defines the term, revocable, by using
the defined term, revocable. This is circular. Further, the last clause of this definition
is not clear; what action does “has the mental capacity to do so” refer to? Does “to do-so”
refer to the action of revoking a trust? If so, I think that word (revoke) needs to be used,
and then defined. What does the action “revoke” mean with respect to a trust?

4 2 1.)_ “Settlor” means a person, including a testator, who creates, or contributes
5 property to, a trust. If more than one person creates oi‘ contributes property to a
6 trust, each person is a settlor of the portiqn of the trust property attributable to that
7 person’s contribution except to the extent another person has the power to revoke the |
8 trust or withdraw that portion. |
+++NOTE: I believe the second sentence of this definition is substantive, rather than
definitional. Irecommend that it be moved to a section dealing with the creation of a trust
and the powers of persons who contribute to a trust.
9 (22) “Spendthrift provision” means a term of a trust which restrains either or
10 both of a voluntary or involuntary transfer of a beneficiary’s interest.
11 (23) “State” means a state of the United States, the District of Columbia,
12 Puerto Rico, the UnitedVStates Virgin Islands, any territory or insular possession
13 subject to the jurisdiction of the United States, and an Indiaﬁ tribe or band

14 recognized by federal law oi' formally acknowledged by a state.

#+NOTE: The definition provided for “state” in the drafting instructions defined -
state to mean one of several enumerated entities and to include an Indian tribe or band.
When a term is defined with the word, “means,” the definition is generally interpreted
in a restrictive manner. That is, only the enumerated terms fall within the defined term.
In contrast, when a term is defined with the word, “includes,” the definition is expansive,
and the enumerated terms are but examples of the defined term.

(/ It was not clear to me whether an Indian tribe or band would fall under the category

' “any territory or insular possession subject to the jurisdiction of the United States.” If,
however, an Indian tribe would not fall within this category, it is not appropriate to define
a state to include Indian tribes, because an Indian tribe does not fall within any of the
other enumerated categories. For that reason, I changed the definition of state to mean
a “state of the United States ... and an Indian tribe...” Okay?
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1 (24) “Terms of a trust” means the manifestation of the settlor’s intent regarding
2 a trust’s provisions as expressed in the trust instrument or as may be established by

3 other evidence that would be admissible in a judicial proceeding.
4 (25) “Trust for a disabled individual” means any trust that is established for
5 the benefit of a disabled individual of any age who has a medically determined
6 impairment, if the trust does not result in ineligibility for public assistance under ch.
7 49,

" woNote: T substituted the phrase “individual with a disability” with “disabled
individual, which is a defined term. That said, is it necessary to use both “disabled
individual” and “who has a medically determined impairment” to describe the individual?

Do you want to define “medically determined impairment™?.
8 A . (26) “Trust instrument” means an instrument executed by a settlor or an order
9. of the court that contains terms of the trust, and includes any amendments executed
10 by the settlor, nonjudicial settlement agreements, and modifications by court order
11. or as otherwise permitted by statute.
#+xNOTE: . I changed the first reference to settlor from “the settlor” to “a settlor.”
*;***NOTE Do you intend “or as otherwise permitted by statute” to refer back to
modifications? If so, is it possible that some law other than statutes would permlt
modlﬁcatlons‘? If not, what does this clause refer back to?
| 12 ‘ (27) “Trust protector” means any person, other than a ‘sett'lor or a qualified
13 beneficiary, whose appointment is provided for in the trust instrument and who has

14 any of the powers defined in s. 701.0818.

=xNoTE: The most recent definition of this term, submitted by Victor Schultz by
e-mail on 12/5/2011, eliminated “or who is appointed by a court of competent jurisdiction
and whose powers are” following “trust mstrument” and substituted “and who has any
of the powers...”. Also eliminated was “, but excludes a directing.party” following the -
cross-reference to s. 701.0818. OKkay?

(28) “Trustee” includes an original, additional, and successor trustee, and a

cotrustee.

/-

'SECTION 5. 701.0104 of the sfatutes is created to read:
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SECTION 5

701.0104 Article I, Section 104 - Knowledge. (1) Subject to sub. (2), a
person has knowledge of a fact if any of the following apply:

(a) The person has actual knowledge of the fact.

(b) The person has received a notice or notification of the.fact.

(c) The person has reason to know the fact from all the facts end circumstances
known to the person at the time in question.

(2) An organization that conducts activities through employees has notice or
knowledge of a fact involving a trust only froﬁ the time the infermation wasreceived
by an employee having responsibility to act for the trust, or would have been received
by the employee if the organization had exercised reasonable diiigence. An
organization exercises reasonable diligence if it maintains reasonable routines for
cemmunicating significant information to the employee having responsibility to act
for the trust and there is reasonable compliance with the routines. Reasonable
diligence does not require an employee of the organizatien to communicate
information unless the communication is pert of the individual’sregular duties or the . |

individual knows a matter involving the trust would be materially affected by the

information.

SECTION 6. 7 01.0105 of the statutes is created to read: |
701.0105 Article I, Section 105 - Default and mandatory rules. (1)-

Except as otherwise provided in the terms of the trust, this chapter governs the

. duties and powers of a trustee, relations among trustees, and the rights and interests

of a beneficiary.
(2) The terms of a trust prevail over any provision of this chapter except for the
following:

(a) The requirements for creating a trust.
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SECTION 6
1 | (b) The duty of a trustee or‘ a directing party to act in good faith and in
2 accordance with the terms and purposes of a trust instrument and the interests of
3 the beneficiaries.
#++NOTE: I changed “the trust instrument” to “a trust insfrument’ g é—\\-
4 - (¢) The requirement thatv a trust and its terms be for the benefit of its
5 beneficiaries, and that the trust have a purposé that is lawful. _
6 | (d) The power of a court to modify or termihate a trust under ss. 701.0410
1 Gesgiforoas. o) -
8 ' (e) The effect of a spendthrift provision and the rights of certain creditors and -
9 assignees to reach a trust as provided in ss. 701.0501 @'21.0507 .
10 (f) The power of the court under s. 701.0702. @
j 11 ) v e power of the court under s. 701.0708 '(2) to adjust a trustee’s .
\\\i 12 | compensation specified in the terms of ‘the trust.
L /13 &) The effect of an exculpafory term under s. 701.1008.
S 14 ©) The rights under ss. 701.1010 _701.1013 of a person other than a
3

trustee or benef101ary

18 - asmay be necessary in the interests of justice.

19 . J/}E) The jurisdiction of the court and venue for commencmg a proceeding as

20 provided in ss. 701.0202, 701.0203 and 701.0204. | L/
Qﬁj ?3) The jurisdiction of the court under ss. 701.0807 (4), 701.0808 and
701.0818 (7). . : ‘ Cw) '

23 SECTION 7. 701.0106 of the statutes is created to read:
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: SECTION 7

701.0106 ?ije I, Section 106 - Common law of trusts; principles of
equit‘y. (1)) The common law of trusts and principles of equity éupplement this
chapter, except to the extent modified by this chapter or another statute of this/%ate.

SECTION 8. 701.0107 of the statutes is created to read:

701.0107 Article I, Section 107 - vaerning law. The nieaning-and effect
of the terms of a trust are determined by one of the following:

(1) The law of the _]urlsdlctlon demgnated in the trust instrument provided

. ,/4,, — B ot e
there is a suff1c1ent nexus to the de81gnaf9d‘ jurisdiction‘at the time of the creation

P

of the trust or during the trust administration, including the place of execution of the

trust instrument, the location of real property held by the trust, or the residence or

~ location of an office of the settlor, trustee, or any beneficiary. gt ad-

#=+NOTE: The word nexus is used only six times in the statutes; in one case in the
title of a subsection and in one case to identify a hallucinogenic substance. In two of the
other three instances, nexus is followed closely by the word betweenr. I have a couple of
thoughts/questions. First, can we substitute connection or tie$ or links for nexus?
Second, Tdon’t believe it is entirely clear what the nexus, or conpection, is hetween or to:
between or to the designated jurisdiction and what? The trust can th
beginning of the subsection read as follows: “The law of the Jurlsdlct' desigiiatedin the
trust instrument, provided there is a sufficient nexus between the rust instrumenpand

”‘?
the designated Jurlsdlct;on \ The SC—)-HO r? Il""

p \«\ rase |
«~+NOTE: I eliminated the‘but not limited to”

our LRB drafting manual identifies as redundant.

Ay T

J
—
| LA ju 4le L/a.vtk:}
»++NOTE: Perhaps these are obvious questions, but this provision does not address
who determines whether there is a sufficient nexus, what standard is applied to make

such a determination, and when that determination is made. Should these issues be
addressed in this provision, or are these questions answered by case law?

(2) Inthe absence of a controlling designation in the trust instrument, the law
of the jurisdiction in which the settlor is domiciled when the trust becomes

irrevocable.

«=+NOTE: What is a “controlling designation”? Does it depend on the outcome of
the nexus test in sub. (1)? If not, how is it different than the nexus test under sub. (1)?

. ‘o’Cc\(S o Cd‘ 7 'ﬁ'ﬁ
om this subsectlonAwhlch ),nr 4/‘;,.7 7
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SECTION 8

(3) In the event of a conflict in the determination of governing law between
jurisdictions, the law of the jurisdiction having the mosf significant relationship to
the matter at issue.

SECTION 9. 701.0108 of the statutes is created to read:

701.0108 Article I, Section 108 - Principal place of administration. (1)
Without precluding other means for establishing a sufficient connectlon with the

v n He MUFjashvment-
designated jurisdictionyf terms of a trust designating the principal place of

administration are valid and controlling if any of the following apply:

‘ #=+NOTE: If there are other means for establishing a sufficient connectio'n;
shouldn’t they be included here? I don’t know what “without precluding other means”
‘means or whether it really adds anythmg if it is not clear what those other means might

be.

(a) Atrustee’s principal place of business is located in or a trustee is a resident

'urisdictioR( J‘{‘? nted 1 He e iastriment

(b) All or part of the administration of the trust occurs in the

desgnated e 3ok [ srmmend—

designated

jurisdictiO?/
(c) The trust instrument designates the jurisdiction where the settlor is
domiciléd at the time the trust instrument is executed.
(2) (a) Subject to par. (b), a trustee shall administer a trust at a place

appropriate toits purposes, its administration, and the interests of the beneficiaries.

#»NOTE: What does it mean to administer a trust at a place appropriate to its
administration? That seems circular. '

(b) A trustee shall not be required to transfer a trust’s principal place of

administration to another state or to a jurisdiction outside of the United States.

»++NOTE: I split the second half of the sentence into its own paragraph. That said,
I am confused by this paragraph, which seems to say that the principal place of

‘administration of every trust must be in this state even if other factors, including perhaps
the factors contributing to the “sufficient connection,” place the jurisdiction of the trust
in another state. Am I missing something? Should there be some conditions on the
prohibition that the trustee not be required to transfer the principal place of
administration?
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SECTION 9

( 2') ' (Z’X 9) Q (3 )
. Or, perh?ps this paragraplgshould be the conditional of ubsection,énd'not

g subsection? That is, a trustée may transfer the principal place of administration to.
another state if it is appropriate to the purposes of the trust and the interests of the
beneficiaries, but may not be required to make such a transfer? If so, I suggest the
following modifications: Begin sub. (2) with “Subject to sub. (3),...” Renumber sub. (2)
(b) to be sub. (3) (b). Renumber sub. (3) to sub. (3) (a) and start this sub. (3) (a) with
“Except as provided in par. (b) . ..”. Let me know how you wish me to proceed.

(3) Without precluding the right of the court to approve or disapprove a

| transfer, a trustee may transfer a trust’s principal place of administration to another

- stateortoa Jurlsdlctlon outside of the United States that is appropriate to the trust’

purposes, its admmlstratlon and the interests of the beneficiaries.

****NOTE When is court approval required? Instead of saying “Without precludlng
the right. . .” can this read “Subject to the power of a court .. .”?" '

(4) The trustee shall notify the qualified beheficiaries of a proposed transfer
of a trust’s principal place of administfation not less than 30 days before initiating
the transfer. The notice of proposed transfer Iaust include all of the followihgz

(a) The name of the jurisdiction to which the prihcipal place of administration
is to be transferred.

(b) The address and telephone nurhber at the new location at which the trustee

can be contacted.

#++NOTE: Do you want provide the option for including an electronic mail address,
if available?

(¢) An explanation of the reasons for the proposed transfer.

(d) The date on which the proposed transfer is anticipated to occur.

(e) The date, not less than 30 days after the giving of the notice, by which the
qualified beneficiary must notify the trusteé of an objection to the proposed transfer.

(5) The authoi‘ity of a trustee to act under this section without court approval
to transfer a trust’s principal place of administration is suspended if a qualified

beneficiary commences a judicial proceeding objecting to the proposed transfer on or
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cipicetbar (3) ,Ma (4)of - SkcTioN 9
1 before the date spec1f ied in the notlce The suspension is effectlve until the judicial
2 . proceeding is resolvgd or withdrawn., ' fo i [g/*& «
frepl o : Principal 1ace:
#xs NOTE: is;(s?e‘ction itaplies) that a trustee may act without court approvaljput “ad wiuen s AN

this authority {sn’t explicitly @entioned or providédsuntil it is suspended under this

& “Ksection. Would it be appropriate to clearly state that a trustee has the power to transfer
the principal place of administration?
ﬁ o v‘fgﬁ}

- (6) In connection with a transfer of a trust’s principal place of administration,
4 the trustee may transfer some or all of the trust property to a successor trustee

designated in the terms of the trust or appointed pursuant to s 701.0704.

6 (7)) Unless otherwise validly designated in the trust instrument, the principal
7 place of _administration of a trust is the trustee’s usual place of business or, if the
8 : trustee has no place of business, the trustee’s residence. A corporate trustee who has |
9 offices in mrﬂtiple states and who performs administrative functions for a particular
10 ~trust in multiple states may designate the principal place of administration by
11 prov1d1ng notice to the qualified beneficiaries. The corporate trustee must have a
5 S deti g moved (n the Ut inshument v/

@ nexus to the l jurisdictio% including a trust office and the performance of

, @ some administrative functions\{in that particular jurisdiction. The transfer of some
, for et j)a/}‘icd{uf WJ’)F »

14 of the administrative functions of the corporate trustee to another state or states does

15 not transfer the principal plaCe of administration as long as the corporate trustee

16  maintains an office and performs some administrative functions in the@ |
deg ‘\90\0.‘\"&\. n the st iagtVment

@f ‘JUTISdICtIOr/&and the corporate trustee does not transfer the place of administration

et 1Y—19

pursuant to sub. (4) |
19 (8) The principal place of administration in the case of co@g;tees is one of the
| 20 t‘ollOWing: | ~
21 . (a) The usual place of business of the corporate trustee, if there is only one

22 corporate trustee.



........

2011 - 2012 Legislature : —@ LRT]?IEIZJSE.;/?
SECTION 9

1 (b) The dsual place_of business or residence of any of the cobtrustees as agreed
2 on by the cU:rustees.
| corNOTE: Ts “on,” and not “to,” the correct preposition here? s Mo(\\
3 (9) The law of the trust’s principal place of .administration vern
4 administrative matters. L
5 | SECTION 10. 701.0109 of the statutes is created to read:
6 701.0109 Article I, Section 109 - Methods and waiver of notice. (1)
7 Notice to a person under this chapter or the sending of a document/to a person under

this chapter must be accomplished in a manner reasonably suitable under the

circumstances and likely to result in receipt of the notice or dogument. Permissible
methods of notice or for sending a document include @class mail, personal
delivery, delivery to the person’s last known place of residence or place of business,

or a properly directed electronic message.

13 - " (2) Notice otherwise required under this chapter or a document otherwise
14 required to be sent under this chapter need not be provided to a person whose identity
15  or location is unknown to and not reasonably ascerﬁaineble by a trustee.

16 (3) Notice under this chapter or the sending of a document under this ehapter
17 may be waived by the persoh to be notified or sent the document.

#+NOTE: How is waiver accomplished or demonstrated?

18 (4) Notice of a judicial proceeding must be given as provided in the applicable
19 rules of civil procedure. | |
20 SEcTION 11. 701.0110 of the statutes is created to read: -
- 21 | 701.0110 Article I, Section 110 - Others treated as qualified
22 beneficiaries. (1) A charitable organization that is expressly designated to receive

23 distributions under the terms of a charitable trust and that is not subject to a right
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of substitution by the settlor or by any other party prior to the charitable
organization becoming a distributee or permissible distributee of trust income or
principal has the rights of a qualified beneficiary under this chapter if the éharitable
organization, on 'the date the charitable organization’s qualification is being
determined, satisfies one of the following:

wxsNoTE: The LRB drafting conventions do not permit mi_d-para{graph subdivision

notations. For that reason, I eliminated “G) and (ii)” from this subsection. Let me know
if this creates a problem for applying or interpreting this subsection.

#=NOTE: LRB drafting conventions prohibit the use of semi-colons following a
colon and, instead, require that we precede a series that follows a colon with “the
following”. In the series that follows this colon, can one or more of the following be
satisfied? That is, is the phrase “one of the following” appropriate or would “one or more
of the following” or “at least one of the following” be better? ’

(a) The charitable organization is a distributee or permissible distributee of
trust income or principal.’ |

(b) The charitable organization would be a distributee or permissible
distributee of trust income or priﬁcipal upon thé termination of the interests of other

distributees or permissible distributees then receiving or eligible to receive

~ distributions.

(¢) The charitable organization would be a distributee or permissible
distributee of trust income or principal if the trust terminated on that date.

(2) A person appointed to enforce a trust created for the care of an animal or

another noncharitable purpose as provided in ss. 701.0408 or 701.0409 hasthe rights

of a qualified beneflclary under this chapter
(3) The attorney general of this state has the rights of a qualified benef1c1ary
with respect to a charitable trust having its principal place of administration in this

state only when the charitable interest to be represented would qualify under sub.
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(1) but no charitable organization has been expressly designated to receive.
distribution under the tefms of‘a charitable trust.

SEcCTION 12. 701.0111 of the statutes is created to read:

701.0111 ArticleI, Section 111 - Nonjudicial settlement agreénients. (1)
In this section, “interested person” means a person whose consent would be required
in order to achieve a binding settlement Weré the settlement td be approved by the
court.

#++NOTE: LRB drafting conventions generally require the use of the singular form
of nouns. Also, note that I separated out the definition for “interested person” from the
substantive requirement that the standards applicable to representation will also be.
applicable an interested person.

A\—-’r’o

(2) The rules of Stlbch. III shall apply to the determination of atl interested
person under this section. | |

(3) Exceptas provided in sub. (4), an interested person may enter into a binding
nonjtldicial settlement agreement, which shall have the same effect as‘if approved
by the court, With reSpect to any matter invblving a trust.

@ A nonjudlclal settlement agreement is valid only to the extent it includes
terms and conditions that could be properly approved by the court or under this

chapter or other applicable law.

+»+NOTE: This section specifies who an interested person is, with respect to a
nonjudicial settlement agreement, and when a nonjudicial settlement agreement is valid,
but does not provide a definition for ajudicial settlement agreement or explain when such
an agreement would be necessary or used, Is such a definition or explanation needed?

(5) Matters that may be resolvedv by a nonjudicial settlement agreement
1nclude any of the followmg

(a) The 1nterpretat10n or constructlon of the terms of the trust.

(b) The approval of a trustee’s report or a_cc_ounting or waiver of the preparation

of a trustee’s report or accounting.
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1 (¢) Direction to a trustee to perform or refrain from performing a particular act
2 - or the grant to a trustee of any necessarv power.
3 (d) The resignation or appointment of a trustee.
4 (e) The determination of 5 trustee’s compensation.
5 (f) The transfer of a trust’s principal place of administration.
6 (g) The liability or release from liability of a trustee for an action relating to the
7 trust.
8 (h) The criteria for distribution to a beneficiary where the trustee is given
9 discretion.
10 (i) The resolution of disputes arising out of the adrninistrati'on or distribution
11 of the trust. , v @
12 (G) An investment aotion. |
13 (k) Appointment of a directing party under s. 701.0808. P :
14 \ L) Appointment of a trust protector under s. 701.08“]’.‘@.# *

\s\\‘ (m) Any other matter concernlng tlle»admlggtratlon of a trust.

i\“ : - (6) Any interested pﬁrsofiMnl;y request the court to approve a nonjudicial
§ ‘ent to determine whether the representation as provided in
i Article 3)was ndequate and to determine whether the agreement contains terms and

19 conditions the cpurt could have properly approved.

v < \5 v |
#+NOTE/ I eliminated two comynas fromh this subsection (following the first
appearance of] agreemen{}and following adequatd). Okay? Also, why does the sentence
end with “terms and conditions the court could have properly approved” (past tense) and

not “terms and conditions the court{should)properly approve” (present tense)?
_ . e -/ COU H
(title) _

20 SECTION 13. Subchapter II|of chapter 701 [precedes 701.0201] of the statutes

21 iscreated to read: m P Use  Hext. 4.4,
- TCHAPTER oV e ——
22 ‘ SUBCHAPTER II

Cl\q ter
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++*NOTE: No title was provided for this subchapter II. Because other subchapters
have titles, each subchapter must have a title. '

SECTION 14. 701.0201 of the statutes is created to read:
701.0201 Article 11, Section 201 - Role of court ih administration of
trust. (1) The court may intervene in the administration of a trust to the extent its

jurisdiction is invoked by an interested person or as provided by law.

#+NOTE: Does “interested person” in this section have the same meaning as under
s.701.0111 (1)? Should a definition be provided for “interested person” in this section?

(2) A trust is not subject to continuing judicial supervision unless ordered by
the court. |

3) A judiéial proceeding involving a trust may relate to any matter‘involving
the trust’s administfation and may be used to do any of the following: |

«»+NOTE: I added “may be used to do any of the following” to this intro; without it,
_there seemed to be something missing from the intro. Okay?

(a) Determine the validity of all or any part of a trust.

(b) Appoint or remove a trustee. /

(¢ Appoinf a representative or guardian adi litem as provided in s. 701.0305,
whether or not any other judicial pfoceeding concerning the trust is pending;

. (d) Review a trustee’s fees‘. | |

(e) Review and approve interim or final accounts.

(f) Ascertain trust beneficiaries.

'(g) Determine the existence or nonexistence of any immunity, power, privilege,
duty, or right;

(h) Request trustee instructions.

(i) Obtain a declaratory judgment.

(G) Seek reformation or other equitable relief with respect to a trust.
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1 (k) Determine any question arising in the administration or distribution of any

@ trust including questions OfC conitructlon of trust instrumentd’ and )—* ©
o oJl

w4+ NOTE: m hlS paragraph read “Resolve any question ...” or “Determine the
answer to any question...” rather than “Determine any question”?

3 (L) Determine any other matters involving trustees and beneficiaries.
4 SECTION 15. 701.0202 of the statutes is created to read:
5 701.0202 Article II, Section 202 - Jurisdiction over trustee and
6 beneficiary. (1) By accepting the trusteeship of a trust having its principal place
7 of administration in thlS state or by moving the pr1nc1pal place of admmlstratlon to
8 this state, the trustee submits personally to the jurisdiction of the courts of this state
9 regarding any matter involving the trust.
10 (2) >With respect to their interests in the trﬁst; the beneficiaries of a trust
11 héVing its principal place of administration in this state are subject to the
12 jurisdiction of the courts of fhis state regarding any matter involving the trust. By
13 accepting a distribution from such a trust, the recipient submits'personally to the
14 jurisdiction of the éourts of this state regarding any matter involving the trust.
15 : (8) Notwithstanding any contractual provision or other agreement between

186 . the trustee and the agent to the contrary, by accepting the delegation of a trust.

ar;

[ Zo«Zo\

Tk
il

17 function from the trustee of a trust administered in this state pursuant to s

.18 881.01(10) or otherwise, the agent submits personally to the jurisdiction of the courts

19 of this state regardmg any matter involving the trust.
o the stafvtes
++NOTE: What does “or otherwise” mean or refer to in this subsection? Is there
any other provision of this chapter/under which the delegation of a trust function would
occur and/or that should be referenced under this subsection?

20 (4) This section does not preclude other methods of obtaining jurisdiction over

21 a trustee, beneficiary, or other person receiving property from the trust.

22 SECTION 16. 7 Ov1.0203 of the statutes is created to read:
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701.0203 Article II, Section 203 - Subject matter jurisdiction. (1) The
circuit court assigned to exercise probate jurisdiction shall have exclusive
jurisdiction of vproc.eedings in this staté brought by a trustee or beheficiary
concernihg the adininistration of a trust. Except as otherwise provided in this
chépter, and as applicable, the probate procedure described in ch. 879 governing
circuit courts shall apply fo such proceedings.

=+ NOTE: Is it necessary to keep the phrase “governing circuit courts” in the last
sentence of this section? I think the sentence could be simplified as follows: “Except as
otherwise provided in this chapter, and as applicable, the probate procedure described in
ch. 879 shall apply to such proceedings.”?

(2) This section does not preclude judicial or nonjudicial alternative dispute
resolution, ingluding nonjudicial settlement agreements described in s. 7 01.0111@}/
' |

SECTION 17. 701.0204 of the statutes is created ﬁo read:

701.0204 Article II, Section 204 - Venue. (1) Except as provided in sub. (2),
venue fdr ajudicial proceeding involving a trust is in the county of this state in which
the trust’s -principal plaée of administration is or will be located and, if the trust is
a testamentai;y trust and the decedent’s estate is not yet closed, in the county in
Which the decedent’s estate is being administered.

##NOTE: This section provides that venue is in the county in which the trust’s
principal place of administration is or will be located and, under certain circumstances,
in the county in which the decedent’s estate is being administered. Is it your intent that
venue shall be in both counties, or that venue can be in either county?

(2) If a trust has no trustee, venue for a judicial proceeding for the appd_intmént
of a trustée isin any'of the following:

(a) A county of this state in which a beneficiary resides.

(b)- A county in which any trust property is locafed.

(¢) A county in which the holder of trust property maintains an office.
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. : Q ,
1 : (d) If the trust is a test;nyy trust and the decedent’s estate is not yet
2 closed, in the county in which tife decedent’s estate is being administered.

(8) Venue for a judicial proceeding involving a trust shall be further governed
P ,

3
— ’ v .
Q\J‘ by ss. 801.50 801.62, as applicable, and such proceeding shall be regarded
5

as a civil action for that purpose

> close
\ @ pN’M .
C - #++NOTE: What does it mean that venue “shall be further governed by . ..” Iwonder
whether, instead of using the word “further” here, I can insert “subject to sub. (3)” in the
J*"’»?M “jintrgto sub. (_1) so that it would read as follows: “Except as provided in sub. (2) and subject
{* tosub. 3)..."?
6 SecTioN 18. Subchapter ITIjof chapter 701 [precedes 701.0301] of the statutes
' : m
7 is created to read: ©® vse Jexti 4 He .
— 'C HAPTER. ?QjL : ; Cha g,
8 | SUBCHAPTER III ‘
9 | REPRESENTATION
10 SECTION 19. 701.0301 of the statutes is created to read:
11 701.0301 Article III, Section 301 - Representation: basic effect. (1)
12 Notice, information, an accounting, or areport given to a person who may represent

@;3/ agd bind another person under thig m serve as a substitute for and.have the

14 same effect as notice, information, an adcounting, or a report given directly to the
15 other person.
16 (2) The consent of a person who may represent and bind another person under

18 objects to the representation by notifying the trustee or the representative in Writing

19 before the consent would otherwise have become effective.

(3) Except as provided in ss. 701.0411 and 701.0602, a person who under this

nt a settlor Who lacks capacity may receive notice and may give

22 a b1nd1ng consent on the settlor’s behalf.

[Trert 22—22=-3 )
® &
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=+ NOTE: /Fhis spsection use&the phrase “a person who under this article”. Is it
your intent th&t “article” as used in this subsection applies only to this “Article III”
(renamed Subchapter III in accordance with LRB drafting conventions)? Or is your
intent that this provision governing representation apply to something more or even to
entire chapter 701? ' ' ' ' ’

(4) A settlor may not represent and bind a beneficiary under this

respect to the termination or modification of a trust under s: 701.0411 (1).

M*NOTE; Please see note under sub.@

(5) A trustee is not liable for giving notice, information, an accounting, or a

report to a beneficiary who is represented by another person under this section and
nothing in this section prohibits the trustee from giving noticé, information, an
accounting, or a report to the person represented.

~ ==NOTE:* This subsection uses the phrase “a beneficiary who is represented by
another person under this section” and “nothing in this section prohibits...” Does “this
section” refer only to s. 701.0801? Or should it apply to something more?

» SECTION 20. 701.0302 of the statutes is created to read:

701.0302 Article III, Section 302 - Representation by holder of general

- testamentary power of ap-pointment. To the extent there is no conflict of interest

between @zholder of a general testamentary power of appointment and any person
represented vgth respect to the particular question or dispute, the holder may
represent and bind a person whose interests, as a permissible appointee, a taker in
default, or otherwise, are subject to the power. |

w++NOTE: I changed “the persons represented” to “any person rep_resented%Okay?
Similarly, I converted other plurals in this section to singulars.

SECTION 21. 701.0303 of the statutes is created to read:
701.0303 Répresentation by fiduciaries and parentbs. To the extent there
is no conflict of interest between@%;epresentative and the person represented or
‘ [~ 9

among those being represented with respect to a particular question or dispute, all

of the following apply:
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1 (1) A .conservator may. represént and bind the estate that the conservator
2 controls.
3 - (2) A guardian of the estate may represent and bind the ward and a guardian
4 of the person mayv représant and bind the ward if a guardian of the estate of the ward
5 has not been appointéd. |
6 | (3) An agent having authprity to act with respect to the particular question or
7 dispute may represent and bind the principal.
8 (4) A trustee may rép'resent and bind the beneficiaries of the trust, except as
9 to matters relating to the administration or distribution of the trust.
10 (5) A personal representative of a decedent’s estate may represent and bind a
11 peréon interested in the estate, except as to matters relating to the administration
, @ or distribution of the estate(s) /_/ ropre S@mx@ : ,\; bl / . (Q
‘ ke datermined e V
13 (6) A parent may represent and bind the parent’s minor or unborn »child. Ifa "2 o
li \disagreement arises betwean pafents seeking to represent the same minor child or
/ @ | 1111\1):)—rn @’0@ of the following @:
E

E @ _ (a) (The)parent s a bene/{iia:;ypof ethf trust that is the subject of the
: i e s J ~ren .

| 17 representatiqn\is entitled to represent the minor child or unborn .

/ 18 (b) If bath parents are beneficiaries of the trust that is the subject of the

19 representation, the parent who is related to the settlor, other than by reason of being

married to the oﬁ‘her parent, is entitled to represent the minor child or unborn
(c) Subject ta s. 701.0301 (4), if neither parent is a beneficiary of the trust that
is the subject of théwepresentation, the parent who is the settlor of the trust that is |

! .
the subject of the reﬁiesentation is entitled to represent the minor child or unborn
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(d) If neither parent is a beneficiary or settlor of the trust‘that is the subject
of the representation, the pareht who is a related to the settlor, other than by reason-
of being married 'to the other parent, is entitled to represent the minor child o‘r :
unborn@je' child |

(7) The order in which the representatives are listed in subs. (1) to (6) sets forth
the priority each such representetiye has relative to the others.

~ (8) Ifthereis noone permitted to acf under subs. (1) to (6), or if all of the people
entitled to acf under those subsections have declined to act, the trustees may apﬁoint
a represeﬁtative to act.

SECTION 22. 701.0304 of the statutes is created to read:

701.0304 Article III, Section 304 - Representation by person‘having
substantially identical interest. Unless otherwise represented with respect to a
particular question or dispute, a minor, incapacitated, or unborn individual or a
person whose identity er location is unknown and not reasonably ascertainable may

e(son

be represented by and bound by anothex;/}:avmg a substantlally identical interest

with respect to the particular question or dispute, but only to the extent there is no

~ conflict of interest between the representative and the personvrepresenvted with

respect to the particular question or dispute.
SECTION 23. 701.0305 of the statutes is created to read:

1701.0305 Article III, Section 305 - Appomtment of representatlve 1)

N‘.'LLw» ‘}’6/

If the court determines that an interest is not represented under this @ or that
the otherwise available representation might be 1nadequate, the court may appoint
a representative or guardian ad litem to receive notice, give consent, and otherwise

represent, bind, and act on behalf of a minor, incapacitated, or unborn individual or
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a person whose identity or location is unknown. A representative or guardian ad
ons or. interests.

) 1 ;
1 w‘:rﬁfﬁ‘x “ ‘W
#xs NOTE: \This bsection @he phrase “If . . . an inte is not represented
~under this article . . ”/Does “article”Tefer only to article (subchapter) IT1? Are questions
of representation in general applicable only to this article (subchapter) III, or do
questions of representation touch on other aspects of Wisconsin trust law in chapter 70127

litem may be appointed t

(2) A representative or guardian' ad litem may act on behalf of the individual
represented with respect to any matter arising under this chapter, whether or not
a judicial proceeding concerning the trust is pending. |

3 In making decisions, a representative or guardian ad litem may consider
general benefit accruing to the living members of the individual’s famlly

(t-tle) .
SECTION 24. Subchapter I\[trchapter 701 [precedes 701.0401] of the statutes

ose
is created to reb CHAPTEL % 1 ' Mf_ﬂ%&

SUBCHAPTER IV
' , ardrefura ' hard retura
CREATION, VALIDITY, M ODIFICATION AND TERMINATION| OF TRUST
SECTION 25. 7 01.0401 of the statutes is created to read:
701.0401 Article IV, Section 401 - Methods of creating a trust. A trust
may be created by any of the following means: | |

(1) Transfer of property to another person as trustee durlng the settlor’s

11fet1me by will, or by other dlsp051t10n taking effect upon the settlor’ s death

(2) Declaration by an owner of property that the owner holds identifiable

property as trustee or declaration by any person who intends to create a trust with

33 Exercisetof a power of appointment in favor of a trustee.

(4) A court pursuant to its statutory or equitable powers.'

‘ C,Lf«f{“

* the expectation that property of the person or others will be transferred to the trust.
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(6) A guardian or conservator acting with authority of the coﬁrt, a
representative payee, an agent or an attorney in fact under a power of attorney that
expressly gradts authority to create the trust.

(6)

ch other means authorized by statute, regulation, commbh law, or other
provision having the effect of law. |

SECTION 26. 701.0402 of the statutesvis .created to read:

7 01.0402 Article IV, Section 402 - Requirements for‘creation. (1) Atrust
is creatéd only if all of the following are satisfied: |

(a) The séttlor Qf fhé trust has cap’acity as defined in sub. (4) to create the trust,
unless the trust is created by éourt order or by an agent, guardian, conservator, or
repréSentative payeé with authority to act.

(b) The settlor under s.701.0401 indicates an intention to create the trust, or
a statute, regulation, common law, other provision having the effect of law, judgment,
or decree creates or authérizes the creation of a trust. |

(¢) The trust has a definite beneficiary or is one of the following:

1. A charitable trust. | | v

2. ‘A. trust for the care of an animal, as provided in s. 701.0408. Y

3. A trust for a noncharitable purpose, as provided in s. 701.0409. .

~ (d) The trustee has duties to perform.

(e) The same person is not the sole trustee and sole beneficiary.

(2) A beneficiary is definite if the beneficiary can be ascertained now or in the
future. |

(8) A power in a trustee, trust protector, or other person designated in the truét
instrument to select a beneficiary from an indefinite class is valid. If the power is

not exercised within a reasonable time, the power fails and the property subject to
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‘the power passes to the persons who would have taken the property had the power

not been conferred.

(4) Capacity required to create a trust is the same asy the capacity to makev a
will. |

’SECTION 27. 701.0403 of the statutes is created to read:

701.0403 Article IV, Section 403 - Trusts created in other jurisdictions.
A trust not created by Will is validly created.if iﬁs creatioﬁ complies with the lawnof
the jurisdiction in which the trust instrument was executed, or the law of the
jurisdiction in which, at the time of creatioh, any of the following was satisfied:

(1) The settlor was domiciled, had a place of abode, or was a national.

(2) A trustee was domiciled or had a place of business.

(3) Any trust property was located.

SECTION 28. 701.0404 of vthAe statutes is created to read:

701.0404 Article AIV, Section 404 - Trust purposes. A trust may be created
only to the extent its purposes are lawful and possible to achieve. A trust and its
terms must be for the benefit of its beneficiaries or for a noncharitable but otherwise
valid purpose as described in s. 701.0409.

SECTION 29. 701.0405 of the statutes is created to read: |

701.0405 Article IV, Section 405 - Charitable purposes; enforcement.
(1) A charitable trust Ihay be created for the relief of poverty, the advancement of
education or religion, the pfomotion of healt go?zgfnmentaﬁil/unicipal purposes,
or other purposes the achievement of which is beneficial to the community.

(2) If the terms of a charitable trust do not indicate a particular charitable
purpose or beneficiary, or de‘s.ignate persons or procedures for selecting charitable

purposes or beneficiaries, the court may select one or more charitable purposes or
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.beneficiaries. 'The selection must be consistent with the settlor’s intention to the
extent it can be ascertained.

(3) The settlor of a charitable trust or his or her designees, whether identified
within or without the terms of the trust, or a charitable entity named in the
governing instrument, or the attorney general, or a coftrustee, or such other person
the court determines to .have sufficient interest, ar\;lzng others, may maintain a

proceeding to enforce the trust.

w+NOTE: Are the words “among others” necessary in this subsection? They seem
to minimize the significance of or even eliminate the need for the other more specific
persons designated to enforce a trust. Can this broader “among others” category of
persons be assumed to be covered by “such other person the court determines to have
sufficient interest™? - '

SECTION 30. 701.0406 of the statutes is created to read:
701.0406 Article IV, Section 406 - Creation of trust induced by fraud,
duress, or undue influence. A trust is void, in whole or in part, to the extent its

creation was induced by fraud, duress, or undue influence.

s NOTE: Are there standards for determining when/whether fraud, duress, or
undue influence has occurred? Or for determining what portion.of a trust would be
upheld in the face of fraud, duress, or undue influence?

SECTION 31. 701.0407 of the statutes is created to read:
701. 0407 Article IV, Section 407 - Evidence of oral trust. Except as

required by a statute other than this chapter a trust need not be evidenced by a trust

* instrument, but the creation of an oral trust and its terms may be established only

by clear and convincing evidence. jO S

#+NOTE: Is it your intent by using the word “statute” in this section that no other
law {(case law, ordinance,- rule) may require a trust toevidenced by a trust instrument?

SECTION 32. 7 01.0408 of the statutes is created to read:
701.0408 Article IV, Sectlon 408 - Trust for care of animal. (1) A trust

may be created to provide for the care of an animal alive during the settlor’s lifetime.
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The ‘trust terminates upon the death of the animal or, if the trust was created to |
provide for the care of more than one animal alive during the settlor’s lifetime, upon
the death of the last surviving animal. |

(2) A trust authorized by this section may be enforced by a pefson appointed
in the terms of the trust or; if no person is so appoiﬁted, by é person appointed by the
court. A person having an interest in the welfare of the animal may request fhe court

to appoint a person to enforce the trust or to remove a person appointed under this

subsection.

3 Prdperty of a trust authorized by this section may be applied only to its
intended use, except to the extent the court determines that the value of the trust
property exceeds the amount required for the intended use. Except as other\fvise'

provided in the terms of the trust, property not required for the intended use must

~ be distributed to the settlor, if then living, otherwise to the settlor’s successors in

interest. - O |

' SECTION 33. 7 011%09 of the statutes is created to read:

701409 Article IV, Section 409 - Noncharitable trust without
ascertainable benéficiary. Except as otherwise provided in SAZOLOLLOS' or by

another statute, the following rules apply:

w=NOTE: Is it your intent by using the word “statute” in this section that no other
law (case law, ordinance, rule) may apply to a noncharitable trust without an
ascertainable beneficiary? '

‘(1)7 A trust may be_éreated for a noncharitable purpose without a definite or
definitely ascertainable beneficiary or for a noncharitable but otherwise valid
purpose to be selécted by the trustee.

(2) A trust may be created for maintaihing, keeping in repair, and preserving

any grave, tomb, monument, gravestone, or any cemetery. Any cemetery company,
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‘association, or corporation may receive property in trust for any of the purposes
specified in this subsection and apply the income from the trust to the purpose stated |
.in the creating instrument. |

#+*NOTE: Wisconsin law authorizes the creation of cemetery authorities (see s.
157.061 (2)). Would it be approprlate to add to or substitute the word authority for
company and corporation in the sentence that begins “Any cemetery company,
association, or corporation...”?

#»#NOTE: The term “creating instrument” seems odd to me; is “trust instrument”
an appropriate alternative?

(3) A trust authorized by this section may be enforced by a person appointed
in the terms of the trust or, if no pérson is so appointed, by a person appointed by the
court.

(4) Property of é trust authorized by this section may be applied only to its
intended use, except to the extent the coui‘t determines that the value of the trust
propérty exceeds the amount required for the intended use. Except as otherwise
provided in the terms of the trust, property not required for the intended use mﬁst
be distributed to the settlor, if then living, otherwise to the settlor’s successors in.

interest.

"SECTION 34. 701.0410 of the statutes is created to read: - )2/@

e )

701.0410 Article IV, Section 410 - Modificati

on or termination of trust;
proceedings for approval or disapproval,/ (1) In addition td the methods of
termination prescribed by ss. 701.0411 (m 701.0414, a trust terminates to the
extent the trust is revoked or expires pursuant to its terms, no purpose_of the trust
remains to be 'achiéved, or the purposes of the trust have beéome unlawful or
impossible to échieve.

(2) A proceeding to approve or disapprove a proposed modification or

termination under ss. 701.0411 ¢hrough)701.0416, or a proposed trust combination
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1 or division under s. 701.0417 , may be commenced by a trustee or beneficiary, and a
proceeding to approve or disapprove a proposed modification or termination under

s. 701.0411 may be commenced by the settlor. The settlor of a charitable trust niay

&~ W N

maintain a prdceeding to modify the trust under s. 701.0413. A trustee has no

5 standing to oppose a proposed modification or termination commenced under s.

6 701.0411 (1).

7 (3) A trustee may not be 'comp ¢lled by a modification or termination under this
 section, under ss. 701.0411 '@ 701.0416, or by any other statute or legal or

o
equitable doctrine to make distributions to or for any beneficiary of a trust for@}/ :
\.rﬂ»"t

@ / nd1v1dual ith a disability or to terminate the trust, during the lifetime of such

a dif obled
(1/1 dlsabled individual. A court may modify the terms of a trust for@?;ldividual ith

@ a disability with retroactive effect or reform the terms of such trusf to achieve the

!

13 settlor’s objective or, if because of circumstances not anticipated by thé settlor, to
14 otherwise further the purposes of the trust so that it does not result in the disabled
15 _ individual’s ineligibility for public assistance. @

@ - (4) Sections 701.0410 @ 7 0.0418 are not applicable to a conversion of

17 a trust to a unitrust under s. 701.20 (4g). v’

«+++NOTE: A Note to the drafter: in the next draft, s. 701.20 (4g) (current law) will
‘need to be renumbered, not repealed.

| @ (5) Sections 701.0410 701.0418 are subject to s. 445.125 (1) (a) 2. to -
19 4. |
20 ‘ SECTION 85. 701.0411 of the statutes is created to read:
21 701.0411 Article IV, Section 411 - Modification or terminatioh of
22 noncharitable irrevocable trust by cbnseilt. (D A noncharitable irrevocable
23 trust may be modified or terminated, with or without court approval, upon consent
| . fng defing) rerm” (Erost Foc an)

- vl : T swhhidal [f‘/é(f.(.wf wddie B A0 (Laladvel v o Siglihg Qo ?
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of the settlor and all beneficiaries, even if the| modification or termination is
inconsistent with a material purpose of the trust@'A settlor’s power to éonsént toa
trust’s modification or termination may be exercised by any of the following:

(a) }'ﬁ ageyrllt éf the settlor under a powei‘ of attorney only to the exfenﬁ expressly
authorized by the power of attorney or the terms of the trust.

(b) By the settlor’s guardian with the approval of the cburt supervising ‘the‘
guardianship if an agent is not 80 authorized.

(©) By the settlor’s conservator with the approval of the court supervising the

conservatorship if an agent is not so authorized and a guardian has not been

- appointed.

(2) (a) A nOncharitable irrevocable trust may be terminated upon consentof all .
of the beneficiaries if the court concludes that continuance of the truét is not
necessary to achieve any material purpose iof the trust.

(b) A noncharitable irrevocable trust may be modified upon consent of all of the
beneficiaries if the court concludes that modification is not inconsistent with a
material purpose 6f the truét.

(3) (a) Except as provided in par. (b), a spendthrift provision in the terms of the
trust is not presumed to coﬁstitute a material purpose of the trust. |
| (b) | A court may not compel a beneficiary to consent to a modification or
termination to satisfy a creditor of the beneficiary. |

(4) Upon termination of a trust under sub. (1) or (2), the trustee shall distribute
the trust property as agreed by the beneficiaries. | |

(5) If not all of the beneficiaries consent to a proposed modification or
termination of the trust under sub. (1) or (2), the modification or termination may

be approved by the court if the court is satisfied that all of the following apply:
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1 (a) If all of the beneficiaries had consented, the trust could have been modified
2 or terminated under this section.

3 (b) The interests of a beneficiary who does not consent will be adequately
4 protected.
5

(6) The settlor, if living and not under incapacity, shall receive notice of a

e

Jol

10.0412 of the statutes is created to read:

6 proceeding under this section.

@ SECTION 36.

' .0412 Article IV, Section 412 - Modification or termination because

Eg%f unanticipated circumstances or inability to administer trust effectiveiy.
10 (1) The court ‘may modify the administrative or dispositive térms of a trust or
. 11 terminate the trust if, becausé of circumstances not anticipated by the settlor,
m 12 modification or termination will further the. purposes of the trust. To the extent
| ; 13 practicable, the modification must be made in accordance With the settlor’s probable
%: \1:# intenﬁion. | | |
@ 15 (2) The court may modify the administrative terms of a trust if continuation
16  of the trust on its existing terms would be.impracticablé or wasteful or impair the
17 trust’s administration.
18 (3) Upon termination of a trust under this section, the trustee shall distribute
19 the trust property in a manner consistent With the pufposes of the trust.
20 (4) The settlor, if living and not under incapacity, shall receive noﬁce of a
21 proceeding under this section. |
22 , SECTION 37. 701.0413 of the statutes is created to read:
23 701.0413 Article IV, Section 413 - Cy pres. (1) Except as provided in sub.
24 (2),if a particular charitable purpose becomes unlawful, impracticable, impossible

25 to achieve, or wasteful, all of the folloWing apply:



-

Sy Ot ok~ W

10

11
12
13
14
15
16

17

18

' 19

20

21

22

19011 - 2012 Legislature _ 35 - . LEB-27887
SECTION 37

(a) The trust does not fail, inlwhole or in part.

(b) The trust property does not revert to the settlor or the settlor’s successors
in interest. |

(¢) The court may apply cy pres to modify or terminate the trust by directing
that the trust property be applied or disfributed, in whole or in part, .in a manner

consistent with the settlor’s charitable purposes. In determining the alternative

" . plan for disposition of the property under this paragraph, the court shall take into

account current and future community needs in the general field of charity within
which the original charitable purpose falls, other charitable interests of the settlor,
the amount of principal and income available under the trust, and other relevant
factors. A person with standing to enforce the terms of a charitable trust under s.
701.0405 has standing to commence a proceed_ing under this paragraph, and every
person with standing shall receiyfe notice of a proceeding hereunder. The attorney
general is a necessary party in all proceedings under this paragraph.
(2) A provision in the termé of a charitable trust that would result in
distribution of the trust property to a noncharitable beneficiary prevails over the
-power of the court under sub. (1) to apply cy pres to modify or terminate the trust only
if, when the‘pro{rision takes effect, the ﬁrust property is to fevert to the settldr and
| the settlor is still living.
(3) The purpose of this subsection is to broaden the power of the courts to make
charitable gifts more effective. In any situation not expressly cpve_red the court shall

liberally apply the cy pres doctrine.

++NOTE: This subsection (3) indicates that “The purpose of this subsection is to
broaden the power of the courts” and “in any situation not expressly covered the court
shall liberally apply the cy pres doctrine.” I believe the word “subsection” is not
appropriate, as there are no situations expressed or covered in this sub. (3). Should it,
instead read “The purpose of this section [701.0413] is to broaden the power of the
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courts...”? If so, might I suggest that thls purpose statement be moved to sub. (1) of this
section?

(4) The settlor, if living and not under incapacity, shall receive notice of a
proceedmg under this section.
SECTION 38 701.0414 of the statutes is created to read:

701.0414 Article IV, Section 414 - Modl_flcatlon or t_ermination of

uneconomic trust. (1) In this section:

(a) “Adjustment reference number” means the consumer price index for all
urban consumers, as published by the Umted States bureau of labor statistics, in
effect on January 1 of the year in which an adjustment is to be made in accordanceA
with sub. (3).

(b) “Base reference number” means the consumer price index for all urban -

S . v
consumers, a/\published by the United States bureau of labor statistics, in effect on

January 1 of the base year. 10l
(c) “Base year” means the yearfin which this paragraph takes effect .... [LRB

(2) Except as provided in sub. (6), after notice to the qualified beneficiaries, the
trustee of a trust consisting of trust property having a total value less than $100,000

or a revised applicable figure, as determined under sub. (3), 'mély terminate the trust

if the trustee concludes that the value of the trust property is insufficient to justify

‘the cost of administration. - Q{ . \ }&U/ v ot SAFQQ( C{ec& ,ﬁ\-
(3) The €0t‘ sub. (2) shall be adjusted toa revised applicable figure

on the(fifth anniversary of the effective date of this subsection ¢ [LRB inserts date],
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(a) Calculate the percentage change between the base reference number and
the adjustment reference number for the year in which the adjustment is beihg

made.
age

(b) 1. If the percen%change determined in par. (a) is a p051tlve number

—determme the revised applicable figure as follows: g,, P\@ ceonta 3 e C La. “ J (—’

a. Multiply $100,000 by the @mountjdetermined in par. (a), expressed asa

decimal. ' m .
b. Add the product @f/subd. 1. a. to $100,000.

2. If the percen%cgange determined in par. (a)is a negatlve number, determme

e R —

the rev1sed applicable figure as follows: /7 /)/I/LC {)e reewn +a:je CL«:\ nj{ \
a. Multiply $100,000 by the absolute value of@ determined in par. (a).

b. Subtract the product @Eubd. 2. a. from $100,000.' M@

(4) Except as provided in sub. (6), the court may modify or terminate a trust

or remove the trustee and appoint a different trustee if it determines that the value
of the trust property is iﬁsufficient to justify the cost of administration even if the
trust property has a total value in excess of the amount described in sub. (2).
(5) Upon termination of a trust-under this section, the trustee shall distribute
the trust }property in a manner vconsistent with fhe purposes of the trust.
(6) This section does not apply to an easement for conservation or preservation.
| '(7 ) The settlor, if living and not under incapacity, shall receive notice of a -

proceeding under this section.

+#+NOTE: I modified this section to establish a specific subsection for definitions
and, per LRB drafting conventions, to establish formulae for calculating the “revised
applicable figure.” Please review this section carefully to ensure it accomplishes your
intent.

SECTION 39. 701.0415 of the statutes is created to read:
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701.0415 Article IV,' Section 415 - Reformation to correct mistakes. The
court may reform the terms of a trust, even if unambiguous, to conform the terms to
the settlor’s intent if it is proved by clear and convincing evidence that both the
settlor’s intent and the terms of the trust were affected by a mistake of fact or law,
whether in expression or inducement. The Setﬂor, if living and not under incapacity,
shall receive notice of a proceeding under this section.

SECTION 40. 701.0416 of the statutes is created to read:

: 701.0416 Article 1V, Section 416 - Modification to achievé settlor’s tax
objectives. To achieve the settlor’s tax objectives, the coﬁrt may modify the terms
of a trust in a manner that is not contrary to the settlor’s probable intent. The court
may provide ﬁhat the modification has retroactive effect. The settlor, if living and not
under incapacity, shaﬂ receive notice of a proceediﬁg under this section.

SECTION 41. 701.0417 of the statutes is created to read:

701.0417 Article IV, Section 417 - Combination and division of trusts.
(1) After notice to the qualified beneficiaries, a trustee may do any of the following

ifthe result does not impair rights of any beneficiary or adVefsely affect achievement

of any trust purposes:
(a) Combine or more trusts inﬁo a single trust.

(b) Divide a trust into or more separate trusts.

(2) Subject to the terms of the trust, the trustee may take into consideration

differences in federal tax attributes and other pertinent factors in administering the

- trust property of any separate account or trust, in making applicable tax elections,

and in making distributions. A separate trust created by severance under sub. (1)

~(b) must be treated as a separate trust for all purposes from the date on which the
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severance is effective. Thé effectiv¢ date of the severance may be retroactive to a date
before the dat.e.on which the trystee exercises such power. |

(3) If atrustee combines or more trusts into a single trust, the trustee shall
identify Which trust is deemed to be the surviving trust.

SECTION 42. 701.0418 of the statutes is created to read:

701.0418 Article IV, Section 418 - Trustee’s power to appoint assets to
new trust. (1) DEFINITIONS. In this section: | |

(a) “Absolute power” means é power to invade trust assets for the benefit of one
or more beneficiaries that is not limited to specific or ascertainable purposes, such
as health, educatioh, maintenance, and support, whether or not the term “absolute”
is used. “Absolute power” includes a power to in\'fade principal for ﬁurpbses such as

best interests, welfare, comfort, or happiness.

(b) “First trust” means the trust whose principal is appointed pursuant to the -

- power 'granted under sub. (2).

(¢) “Second trust” means the trust or trusts to Whiéh principal is appointed
under sub. (2).

.(d) “Standard,” when used with reference to the basis upon which a decision
is made by a trustee to invade income or principal, means authority other thari

absolute power.

##*NOTE: This definition for “standard” uses the phrase, “authority other than

absolute power [to invade...]”, whereas the definition for “absolute power” uses the phrase

" “a power to invade...” For consistency’s sake, may I substitute “power” in the definition

for “standard” so that it would read as follows: “Standard . . . means power other than
absolute power [to invade...]"?

(2) POWER TO APPOINT. Except as otherwise provided in this section, a trustee
who has the power under the terms of the first trust to invade the principal of the first

trust for the benefit of a beneficiary who is eligible for or entitled to the income of the
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1 first trust or entitled to aprannuity or unitrust payment from the first trust, whether (\
2 or not the trustee hag absolute power to invade principal and whether or not there .g
3 is a current need/to invade principal under the terms of the first trust, may exercise 3
4 such power by appointing part or all of the assets of the first trust in favor of a trustee 3
5 of a @ trust under a trust instrument the same as or other than that governing §
6 - the first trust if the exercise of such power satisfies all of the following: A g‘ S
++NOTE: This subsection begins “Except as otherwise provided in this section...” c 5(3
Is there a way to narrow down where the exceptions to this subsection occur? I note, for - SA)
example, that sub. (6) (f) is an exception. Are there any others? If not, it may be clearer I~ &)
for the reader if this subsection opened with “Except as provided in sub. (6) (©), . ' —a
=
= NOTE: What is a unitrust payment? 5 ?
. : . . . . v D
7 - (a) Does not reduce any fixed income, annuity, or unitrust interest of a | = g)
.. >
8 beneficiary. = |
i
3 - :2 ‘ ;
3
=

:fki s

11 a standard that is no 1ess restrictive than the standard set forth in the irst trust.

, v
12 (c) 1. Except as provided in subd. 2., is in favor of the beneficidries of the first

13 trust.
14 2. Subj.ect to paf. (a), if the power to invade principal-of the first trust grants

15 ‘the trustee absolute power and the trustee has full discretion to determine who

16 among ¥ class of beneficiaries may receive distributions, the beneficiaries of the

trust may include less than all of the beneficiaries of the first trust.

= NOTE: This subdivision reads “[I1f the power toinvade principal of the first trust

grants the trustee absolute power...” How can “the power to invade principal” grant

anything? Wouldn’t it be the trust instrument that grants absolute power? Could this

be re~written to read: [IIf the first trust grants the trustee absolute power and the trustee

has full discretion. . .”?

18 (3) LIMITATIONS ON EXERCISE OF POWER. The power under sub. (2) may not be

exerclsed by a trustee if any of the followmg apply:
(afew Q L 5 2 I/I
LUW NG 3(&% /(fﬁl/mkf te (¢ o\‘“bvf\ﬁ\m y Bl WC N ‘JWU Y )) Cray &/

(W m ’”6?"5@ ol 0418 (4 )(a) 100 w@ \®
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(a) The trust instrument creating the first trust expres‘sly prohibits exercise of
such power by specific reference to this section or by reference to the term “decanting”
or words of similar import.

= NOTE: What does “decanting” mean in this paragraph? Without a definition for
decanting, it is difficult to know what “words of similar import” would be or what that
phrase means. ‘ :

/

%

b. The disqualification of a trustee under\sybd. 1. a. shall not preclude the

power under sub. (2) from being exercised by a cogtrustee or cog{:f;lstees even where
T :

2. Subdivision 1. does not apply if the econd trust ﬁ@ described in sub. (4)
(o) oG '
@);@kimd the trustee’s only beneficial interest in the first trust is as a remainder
ey
beneficiary.
(d) Where the exercise of such power would impair the withdrawal rights of a
beneficiary of the first trust where such withdrawal rights were grénted to such

beneficiary in a manner designed to allow contributions subject to such withdrawal

rights to qualify for the gift tax annual exclusion or if the terms of the §
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would prevent additions to the @ trust from qualifying for the gift tax annﬁal
exclusion if the terms of the first trust would allow additions to so qualify.

=xNOTE: What is “the gift tax annual exclusion™ I think there needs to be a
reference to state or federal (or both?) law here.

() Where the exercise of such power would violate any perpetuities period

‘governing the first trust or impair a trustee’s power of alienation with respect to trust

assets.

==NOTE: What is a “perpetuities period™? Should this be defined?

==NOTE: What is the trustee’s “power of alienation™?

(f) Where the assets of the first trust are subject to a presently exercisable
power of withdrawal held by a trust beneficiary who is the only trust beneficiary to
whom, or for the benefit of whom, the trustee has authority to make distributions.

(g) Where the exercise of such power would impair the essential purpose of a

trust for an individual with a disability.
(4) PERMISSIBLE TERMS OF TRUST. (a) Except as provided in par. (b), the -
trust instrument of the trust may provide for terms intended to achieve
purposes including the following:
«+NOTE: The introlto this list of additional purposes is awkward. I eliminated the
parenthetical material indicating that the list is not exclusive; the use of the phrase
“including the following purposes” is expansive, not restrictive, and will accomplish what

the parenthetical material was intended to accomplish. However, I'm not sure I
understand why the intro. reads “the trust instrument of the second trust may provide

for terms intended to achieve purposes including the following:”? Could the intro., simply

read “the trust instrument of the second trust may include terms intended to achieve

purposes including the following:”?

1. Correct a drafting error. »

2. Clarify potentially ambiguous terms of the first trust.
3. Change the age of distribution to a beneficiary.

4. Extend the trust’s duration.
5

. Make distributions of income mandatory rather than discretionary.
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6. In the case of a first trust over which the trustee has absolute power with
‘respect to invasion of income or princiﬁai, add sténdards governing invasioh of
income or ﬁrincipal. |

7. Grant genefal or special powers of éppointment.

s NOTE: What is a power of appointment? How is a “special power” different than
a “general power” of appointment?

8. Include as beneficiaries one or more persons who are or will become members
of a class described in the first trust.

9. Add provisions to protect the interests of one or more benefjciaries, including
provisions to protect beneficiaries from self-destructive behavior.

10. Change the terms of the trust applig:able to a beneficiary who is an
individual with a disability, regardless of whether the first trust includes standards
for distribution, where the purpose of such change is to allow such beneficiary to
qualify or continue to be qualified to receive benefits under a government program.

11. Provide for transfer of trust assets to a community trust. In this
subdivision, “community trust” means a master trust that is established and
managed by a nonprofit organization that maintains sub-accounts for individual
beneficiaries that bmeet the definition of a trust for an individual with a disability.

+»++*NOTE: I don’t know that this an adequate definition for “community trust”.
What does “master trust” mean? What are “sub-accounts” Must the sub-accounts
“meet the definition of a trust for an individual with a disability”? Perhaps “separate
accounts for individual beneficiaries” or “individual accounts for individual beneficiaries”
would be more clear? Or are all of the resources pooled such that only individual
accounting is maintained for indivi%ual beneficiaries? Should “nonprofit organization”
be defined with reference to the internal revenue Tode? That is, does nonprofit
organization necessarily mean tax—€xempt? = =

12. Modify investment provisions, including those relating to permissible
investments, use of investment advisors, directed trust property, or self-dealing

transactions.
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1 13. Change present or future trustees, including by defining the method by

~ which trustees or C(zéfr/ustees may .be appointed or removed and replaced.‘

14. Provide for appointment of a trust protector and define the powers of such
trust protector. |
15. Change the trust situs.

16. Change the law governing the trust.

« ’
-7 +#+NOTE: I'm not sure what law)th1s provision refers to and/ how the trust can
: change that law. Could you please clarify?

7 17. Allow for d1v1smn of or merger of one or more trusts.

8 18. Add or modify trustee or trust protector exculpatory provisions.

9 -19. Change other administrative provisions which the trustee believes will
10 provide for more effective and efficient administration of the trust.
11 20. Include provisions to obtain desirable tax treatment or to avoid adverse tax
12 consequences, including provisions relating to grantor trust status under section 671

13

®

15

17

18 to trustees, a trustee of the first trust who would benéﬁt from the adoption» of such
@ ~ term in the gécond trust must abstain from the consideration of and the adoption of
20 such term, and such term may be considered and adopted only by such other trustees

21 of the first trust who would not benefit from such term.
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(5) PROCEDURAL MATTERS. (&) A trustee’s exercise of a power toinvade brincipal
under sub. (2) Shall be by an instrument in writing, signed and ackndwledged by the
trustee, and f'ilediwith the records of the first trust.

(b) The trustee shall give notice to all qualified beneficiaries of the first trust
at least 30 days prior to the‘ effective date of the trustee’é' exercise of the trustee’s
power to invade principal pursuant to sub. (2) of the manner in which the trustee

intends to exercise the power. A copy of the proposed instrument exercising the

power shall satisfy the trustee’s notice obligation under this paragraph. If all

qualified beneficiaries waive the notice period by signed written instrument

. delivered to the trustee, the trustee’s power to invade principal shall be exercisable

immediately, but waiver of the notice period shall not constitute consent to the

exercise of the power by a beneficiary waiving notice. The trustee’s notice under this

' - paragraph shall not limit the right of any beneficiary to object to the exercise of the

trustee’s power to invade principal except as provided in other applicable provisions
of this chapter. |

#+NOTE: The last sentence of this paragraph ends “except as provided in other
applicable provisions of this chapter.” I have two questions: 1) Instead of “provided”,
could this phrase read “except as permitted in other applicable provisions...”? 2) Is the
word “applicable” necessary? This paragraph can’t make a separate provision applicable
when it isn’t already applicable, can it?

(¢) 1. The trustee may, at the trustee’s option, petition a court to approve a
proposed exercise of the power under sub. (2) by giving notice to all qualified
beneficiaries of the first trust. Such notice shall include the proposed effective date
of the exercise of the power and the manner in which the trustee intends to exerciée
the power. A copy of the proposed instrument exercising the power, including the

effective date, shall satisfy the trustee’s notice obligation under this paragraph.

#=#+NOTE: The manner in which the first sentence of this paragraph is written
authorizes the trustee to “petition the court . . . by giving notice to all qualified
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beneficiaries...” when, I believe, what is intended is for the trustee to give notice to all
beneficiaries if the trustee chooses to petition the court to approve a proposed exercise of
the power under sub. (2). Correct? If so, I will restructure the sentence.

#+NOTE: Also, is the procedure under this par. (c) in lieu of or in addition to the
procedure under par. (b)? If in lieu of, I think the paragraph should say that.

#+NOTE: Finally, I renumbered the last several paragraphs of this subsection
(relating to the petition) into subdivisions of paragraph (c), and broke some of the
subdivisions into smaller, more discrete concepts. Let me know if any of these changes
are problematic. ’

2. In determining whether to grant or deny a petition under subd. 1., the court

—

“shall consider the following factors:
| a. The purpose of the proposed exercise of the power under ‘sub. (2).
b. If applicable, the reasons for any objection made by a beneficiary.
c. Any changes in circumstances occurring since the creation of the first trust.

d. The probable intent of the settlor in creating the first trust and whether the

RTINS NS S R

proposed exercise of the power under sub. (2) will further such intent.

=++NOTE: In some places in this proposed s. 701.418, the phrase “power under sub.
(2) ” is used, and in other places the phrase “power to invade principal under sub. (2)” is
used. Should one phrase be used to avoid confusion (that, for example, there are two types
of power that may be exercised - one to invade principal and one other power...) or for the
sake of consistency? Or are there, in fact, different types of power that may be exercised
under sub. (2)? ' : )

eons @/effy

3. The court may consider extrinsic evidence in the factors under

10 4. In the case of a trust with respect to which the trustee has absolute power
11 to invade principal, the fact that a beneficiary of the first trust will not be a |

@ beneﬁciéry of the gecond’trust or will have a lesser beneficial interest shall not be a.
13 sufficient basis alone to deny a trustee’s petition. |

14 5. The court may, in its discretion, grant or dehy the petition in whole or in part.

= NOTE: I placed this subdivision in active tense (previously, the sentence read
“The deterimination of the court to grant or deny the petition in whole or in part shall be
a matter of discretion with the court.”). Okay?
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11
12

13
14
15
16
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6. The settlor, ifliving, shall receive notice of the proposed exercise of the power
under sub. (2) and of a petition filed under s’ubd. 1.

(6) MISCELLANEOUS PROVISIONS. (a) This section applies to a trust governed by
the laws of this state, including a trust whose situs is transferred to this state.

(b) The exercise of the power under sub. (2) is deemed to be the exerc‘is}e ofa

special, as oppesed to a general, power of appointment.

=+ NOTE: - Is it necessary to retain the phrase “as opposed to a general” in this
paragraph? I'm not sure it adds anything. Is “special power of appointment” a term of
art? Ifthe power of appointment is identified by the word “special”, can it simultaneously
be anything but special? That is, are “special” powers of appointment and “general”
powers of appointment not mutually exclusive? :

(¢) The power under sub. (2) may be exercised even though the first trust

includes a spendthrift clause or a provision that prohibits amendment or revocation

- of the trust.

#NOTE: Should “power” here be followed by “to invade principal”?

(d) Nothing in this section is intended to create or imply a duty to exercise the
power under sub. (2), and no inference of impropriety shall be made as a result of a
trustee not exercising the power under sub. (2).

#++NOTE: This paragraph is written in the passive tense. May I re-write this
paragraph to read “This section does not create or imply a duty to exercise the power
under sub. (2) and a trustee that does not exercise the power under sub. (2) shall not be
inferred to have acted with impropriety.” As written, it could be subject to a more

“squishy” interpretation (that is, although it was not 1ntended to imply a duty, one was
nevertheless created...). :

(e) This section shall not be construed to abridge the right of any trustee who
has a power of invasion to appoint property in further trust that arises under the
terms of the first trust or under any other section of this subchapter or under another

provision of law or under common law.

#++NOTE: I eliminated “The provisions of” from the beglnnlng of this paragraph.
Isit necessary to use the phrase “be construed to”? That is, could the sentence read “This
- section shall not abridge the rights of any trustee...”? :
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#+NOTE: This paragraph first introduces the phrase “power of invasion.” Is this

power different than powers described elsewhere in this section? Does it need to be
- defined?

+#++NOTE: What does “further trust” mean? O @

(f) Subsection (2) shall not apply to trustsdescribed in s. 445.125. [

(g) The appointment of gll-of the assets comprising the prificipal of {he finst

trust in favor of theGecond trust shall be deemed to includé subsequently discoveréd

assets otherwise belonging to the first trust and updistributed principal/paid to jor

acquired by the first trust subsequent to the appdintment in favor of the g btrast.

#++NOTE: (This paragraph first introduées the concept of appdintment of asse

omprising the principa}
of the first trust in favor of the @o} rust shall not inclfude subsequently discovergd
assets belonging td_ the first trust and principal paid/to or acquired by the first tfust
subsequent to the appointment in favor of the gecond trust. Such assets éhall émain .
10 the assets of the first trust. . Q | |

(i) If the beneficiaries of the first trust are defined, in whole o£in part, as a class.
of persons, for purposes of this section such class shall include o ﬁy person who falls

* within the class of persons after the distribution to the g nd trust.

#*NOTE: Please confirm that “this section”, as used in this par. (i), refers to the
entire section 701.0418.

(G) In exercising the power granted under this section, the trustees shall

15 consider the settlor’s probable intent.

=#*NOTE: Please confirm that “this section”, as used in this par. (j), refers to the
entire section 701.0418. '

16 (k) No trustee exercising the power under sub. (2) shall be liable to any
17 beneficiary unless such beneficiary can prove that the trustee, in exercising the

18 power, did not act in good faith.



